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 1.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC INSURANCE VS. MOROWIT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DAVID MOROWIT 
* TENTATIVE RULING: * 
 
Unopposed motion of defense counsel to be relieved is granted. The court will sign 
the order provided. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS. VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY JOHN L. VALENTINE 
* TENTATIVE RULING: * 
 
The hearing is continued to September 16, 2020 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY ZLAJ INVESTMENTS, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued to September 16, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
HEARING ON DEMURRER TO 5th Amended COMPLAINT 
FILED BY WHITNEY VALENTINE 
* TENTATIVE RULING: * 
 
The hearing is continued to September 16, 2020 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: DI LORETO VS. CHASE, ET AL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, U.S. BANK 
* TENTATIVE RULING: * 
 
Continued to October 14, 2020 at 9 am by agreement of parties. 
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 6.  TIME:  9:00   CASE#: MSC18-00165 
CASE NAME: ESPARZA VS. TAQUERIA CARNITAS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FRANCISCO ESPARZA 
* TENTATIVE RULING: * 
 
Unopposed motion of plaintiff’s counsel to be relieved is granted. The court will revise and sign 
the order provided. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON APPLICATION FOR ADMISSION PRO HAC VICE  (Atty. Jason R. Mau) 
FILED BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Jason Mau’s application for admission pro hac vice is granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01535 
CASE NAME: VEGA VS. YAPSTONE 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY YAPSTONE, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion for attorney fees and costs is denied.  
 
Defendant was granted summary judgment against plaintiff Paula Vega. Defendant’s entitlement 
to fees and costs is governed by Government Code 12965(b). The statute provides 
“notwithstanding Section 998 of the Code of Civil Procedure, a prevailing defendant shall not be 
awarded fees and costs unless the court finds the action was frivolous, unreasonable, or 
groundless when brought, or the plaintiff continued to litigate after it clearly became so.” 
The Court does not find that the action was frivolous, unreasonable or groundless when brought 
or that plaintiff continued to litigate after it clearly became so. 
 
The fact that defendant succeeded on summary judgment is not enough to establish entitlement 
to fees and costs. Jersey v. John Muir Medical Center (2002) 97 Cal.App.4th 814, 831. As the 
court explained, “lack of merit is not the proper standard for awarding attorney fees against a 
losing plaintiff.”  Rather, the defense must establish that the action was “groundless or without 
foundation, rather than simply that the plaintiff has ultimately lost his case . . . .' " Jersey, citing 
Cummings v. Benco Building Services (1992) 11 Cal. App. 4th 1383, 1387. 
 
Here, plaintiff proceeded on the relatively untested theory of associational disability 
discrimination. She claimed that defendant discriminated against her when it terminated her 
despite knowing plaintiff was not at work because she was attending to her physically ill sister.  

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=f7c23138-2fff-49e2-87cc-22755ca243ef&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-D921-66B9-80GF-00000-00&pdcontentcomponentid=4867&pddoctitle=Section+998+of+the+Code+of+Civil+Procedure&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=xsL2k&prid=1eaa226c-0690-4b2d-8cfd-a76b04131907
https://advance.lexis.com/search/?pdmfid=1000516&crid=e09615e1-fe78-47d0-9a32-3decd1e0aa98&pdsearchterms=97+cal.app.4th+831&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct%3A1%3A2&pdsavestartin=true&pdpsf=jur%3A1%3A26&pdqttype=and&pdquerytemplateid=&pdsf=&ecomp=q7d59kk&earg=pdpsf&prid=2ebd23c8-b104-43a1-9f0b-9d26020f5f5d


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/26/20 

 
 

- 3 - 

Plaintiff offered some evidence of discriminatory motive in emails exchanges between defendant 
employees. The fact that plaintiff lost the motion does not establish that her theory and her case 
were groundless or unreasonable. The fact that there was an untested legal theory establishes 
that it was not frivolous. The motion is denied. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01553 
CASE NAME: SRI VS. DUTCH GIRL ENTERPRISES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DUTCH ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 9, 2020 at 9:00 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01165 
CASE NAME: BARLIE VS. ARTHUR J. GALLAGHER 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY LILLIAN BARLIE 
* TENTATIVE RULING: * 
 
Continued by stipulation to September 23, 2020 at 9:00 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01995 
CASE NAME: LAI VS. LI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BOSCO LAI 
* TENTATIVE RULING: * 
 
Unopposed motion of plaintiff’s counsel to be relieved is granted. The court will revise and sign 
the order provided. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00237 
CASE NAME: QIANA RILEY VS. GRANITE ROCK COMPANY 
HEARING ON MOTION TO TRANSFER 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
For the reasons that follow, Defendant’s motion to transfer is denied. 

Legal Standard 

Pursuant to California Rule of Court 3.300(a):  
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“[a] pending civil case is related to another pending civil case, or to a civil case that 
was dismissed with or without prejudice, or to a civil case that was disposed of by 
judgment, if the cases (1)  Involve the same parties and are based on the same or 
similar claims; (2)  Arise from the same or substantially identical transactions, 
incidents, or events requiring the determination of the same or substantially 
identical questions of law or fact; (3)  Involve claims against, title to, possession of, 
or damages to the same property; or (4)  Are likely for other reasons to require 
substantial duplication of judicial resources if heard by different judges.”  

“Whenever a party in a civil action knows or learns that the action or proceeding is related to 
another action or proceeding pending, dismissed, or disposed of by judgment in any state or 
federal court in California, the party must serve and file a Notice of Related Case.” (Id, rule 
3.300(b).) If “related cases have been filed in one superior court, the court, on notice to all 
parties, may order that the cases, including probate and family law cases, be related and may 
assign them to a single judge or department.” (Id, rule 3.300(h)(1).) “[W]here all the cases listed 
in the notice are unlimited civil cases, or where all the cases listed in the notice are limited civil 
cases, the judge who has the earliest filed case must determine whether the cases must be 
ordered related and assigned to his or her department.” (Id, rule 3.300(h)(1)(A).) And “if the 
procedures for relating pending cases under this rule do not apply, the procedures under Code 
of Civil Procedure section 1048 and rule 3.350 must be followed to consolidate cases pending in 
the same superior court.” (Id, rule 3.300(h)(E).) 

Analysis 
 
Plaintiff argues that this motion is misconceived and should be construed as a motion to 

consolidate pursuant to California Code of Civil Procedure § 1048 because, she argues, transfer 
is only available when actions are before different courts. (Plaintiff’s MPA in Opposition to 
Motion to Transfer (“Opp”) 2:22 – 3:10.)  This is only partially correct. Where, as here, “related 
cases have been filed in one superior court, the court, on notice to all parties, may order that the 
cases, including probate and family law cases, be related and may assign them to a single 
judge or department.” (Cal. Rules of Court, rule 3.300(h)(1), emphasis added.) The correct 
procedure was for Plaintiff to file a Notice of Related Action in both this matter and Astro I, so 
that Judge Austin, as the judge who has the lowest numbered case, could “determine whether 
the cases must be ordered related and assigned to his department” pursuant to Cal. Rules of 
Court, rule 3.300(h)(1)(A). 

Plaintiff having failed to file a Notice of Related Action, Defendant was obliged to do so. 
Rule 3.300(b) directs that when any party in a civil action “knows or learns that the action or 
proceeding is related to another action or proceeding pending, dismissed, or disposed of by 
judgment in any state or federal court in California, the party must serve and file a Notice of 
Related Case.” The Notice of Related Cases must be served and filed “as soon as possible, 
but no later than 15 days after the facts concerning the existence of related cases become 
known.” (Cal. Rules of Court, rule 3.300(e).)  

Neither party having timely filed a Notice of Related Action, the correct procedure is a 
motion to consolidate cases: “if the procedures for relating pending cases under this rule do not 
apply, the procedures under Code of Civil Procedure section 1048 and Rule 3.350 must be 
followed to consolidate cases pending in the same superior court.” (Cal. Rules of Court, rule 
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3.300(h)(1)(E).) Rule 3.350 requires, among other things, that the moving party file its motion in 
the lower-numbered case to permit the judge in that case to make a determination of whether 
to consolidate. 

 Defendant’s motion is therefore denied without prejudice and Defendant is directed to 
follow the procedure set forth in Rule 3.350. 

Requests for Judicial Notice 

 Defendant has requested judicial notice of various filings in this action and in Astro I. 
The Court takes judicial notice of these documents, but not the truth of the matters stated 
therein. Evidence Code § 452(d); Richtek USA, Inc. v. uPI Semiconductor Corp. (2015) 242 
Cal.App.4th 651. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00237 
CASE NAME: QIANA RILEY VS. GRANITE ROCK COMPANY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
Hearing vacated by filing of the amended complaint. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING VS. BOGUESS 
HEARING ON APPLICATION FOR WRIT OF ATTACHMENT 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
 Plaintiffs Redding North Senior Living LLC and Redding West Living LLC’s Application 
for Right to Attach Order and Writ of Attachment is granted.  
 
Background 
 
 Plaintiffs Redding North Senior Living LLC and Redding West Senior Living LLC 
(together “Senior Living”) bring this breach of contract action.  In early 2017, Senior Living was 
approached by Defendant Nuance Energy Group with a proposal to install solar power systems 
for Plaintiffs’ four buildings. Defendant Brian Boguess is the Principal and Owner of Nuance.  
 
   Plaintiffs entered into the Agriculture & Commercial Installation and Limited Warranty 
Agreements with Nuance on September 22, 2017.  The Agreements called for four milestone 
payments: (1) start of site survey, design, engineering and procurement of system components; 
(2) issuance of permits; (3) start of construction, and (4) inspect, testing and utility permission to 
operate.  Plaintiffs have issued three of the payments, totaling $1,388,070.65. Plaintiffs allege 
Defendants collected the payments but failed to meet the milestones.  Plaintiffs made several 
inquiries into where the funds had gone and Nuance failed to respond the inquiries.  On March 
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5, 2020, Plaintiffs delivered notice of rescission of the Agreements.  Nuance failed to respond 
and remains in possession of the funds. Plaintiffs filed this action for breach of contract, fraud, 
rescission, money had and received, and negligence. 
 
 Plaintiffs appeared for ex parte hearing an April 24, 2020, for leave to file this complaint 
and to obtain an ex parte writ of attachment.  The Court set the matter for hearing on the right to 
attach order, and issued a Temporary Protective Order.   
 
Motion 
  
 Code of Civ. Proc. § 484.010 provides, “Upon the filing of the complaint or at any time 
thereafter, the plaintiff may apply pursuant to this article for a right to attach order and a writ of 
attachment by filing an application for the order and writ with the court in which the action is 
brought.” Plaintiffs filed this application for right to attach order to secure recovery on their 
breach of contract claims against Defendant Nuance.  The amount to be secured by the 
attachment is $1,388,070.65.  Plaintiffs seek to attach all corporate property of Nuance Energy 
Group, Inc.  
  
 Analysis 
 
 CCP § 484.090 provides in part: 
 

 At the hearing, the court shall consider the showing made by the parties 
appearing and shall issue a right to attach order… if it finds all of the following: 
 (1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 
 (2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 
 (3) The attachment is not sought for a purpose other than the recovery on the 
claim upon which the attachment is based. 
 (4) The amount to be secured by the attachment is greater than zero. 
 

1. The claim is one on which an attachment may issue. 
 

 Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue 
only if the claim sued upon is (1) a claim for money based upon a contract, express or implied; 
(2) of a fixed or readily ascertainable amount not less than $500; (3) either unsecured or 
secured by personal property, not real property (including fixtures); and (4) commercial in 
nature. (Goldstein v. Barak Construction (2008) 164 Cal. App. 4th 845, 852-853.)  
 
 Here, Plaintiffs’ Chairman/Manager, V. Blaine Cutler’s declaration establishes this is a 
claim on which an attachment may issue.  He declares he executed four written Agriculture & 
Commercial Installation and Limited Warranty Agreements with corporate Defendant Nuance 
Energy Group, Inc., on September 22, 2017.  The commercial Agreements were for the 
construction and installation of solar power system at Plaintiff’s senior living facilities.  
Defendants accepted installment payments, but failed to deliver.  Defendants have refused to 
return the funds. The claim amount is fixed at $1,388,070.65, which is unsecured.   
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2. The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 

 
  Plaintiffs have established the probable validity of the claim upon which the attachment 
is based.  CCP §484.090(a)(4).  “A claim has ‘probable validity’ where it is more likely than not 
that the plaintiff will obtain a judgment against the defendant on that claim.” (CCP § 481.190.)  
 
 Defendants have opposed the application pursuant to CCP § 484.060. Defendants 
oppose the application arguing that delay in commencing the project was due to various events 
outside their control.  A defendant who opposes a right to attach order must give notice of his 
objection, “accompanied by an affidavit supporting any factual issues raised and points and 
authorities supporting any legal issues raised.” (§ 484.060, subd. (a).) Here, Defendant has 
submitted the declaration of Brian Boguess, Principal and Owner of Nuance.   
 
 Here, Cutler’s declaration establishes a probable validity of Plaintiffs’ breach of 
contract claim.  Plaintiffs submitted evidence of the contract.  (Exhibits A-D to Complaint.)  
Plaintiffs submitted evidence of Defendant’s breach. Defendant Nuance submitted three 
invoices forconstruction of the solar power project. Plaintiffs made the payments in reliance on 
the representations by Defendant Brian Boguess, which Plaintiffs allege were false.  
The Agreements had structured progress payments:   
 
          (1) Start of site survey, design, engineering and procurement of system components 
(included in the initial deposit). Nuance requested first payment on November 16, 2018 and 
Plaintiffs paid (by Bank of the West) $438,338.10, believing the initial services had been 
provided. Plaintiffs allege Defendants failed to procure the systems and mispresented this fact.  

 
 Defendants maintain they paid $428,000 for solar panels from Kodiak Moon Corporation, 
which were not delivered.  The Covid 19 crisis hit and has shut down the solar energy supply 
chain, deferring orders to July 2020. Defendants have pending litigation against Kodiak.   
 
 (2) Issuance of permits. On March 1, 2019, Nuance invoiced for payments due upon 
Nuance receiving approved permits.  Based on Nuance’s representations that it had received 
permits, Plaintiffs paid the additional amount of $438,338.10.  Plaintiffs maintain this 
representation was false. 
 
 Defendants state that several factors contributed to the delay including Plaintiffs’ 
concealment of their HUD refinancing.  Boguess declares that it took almost a year for HUD to 
complete the refinance and allow for the solar systems to be financed.  After the refinance was 
completed, the permits were held up because of the City’s easement for underground sewage 
pipes beneath where the solar arrays would be installed. Defendants maintain the HUD delays 
and required variances and easements were not caused by Nuance. 
 
 (3) Start of construction. On March 22, 2019, Nuance invoiced payment for start 
of construction in the amount of $511,394.45, which Plaintiffs paid.  Defendants had falsely 
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represented it had mobilized and started construction.  Defendants have not started 
construction. 
 
 Defendants point out that the Agreements contained a Force Majeure provision which 
provides that if the Contractor is unable to perform some or all of their obligation under the 
agreement because of a Force Majeure event, the Contractor will be excused from whatever 
performance is affected by the Force Majeure.  
 
 (4) Inspect, testing and utility permission to operate.  The fourth and final payment was 
not made.   
   
  “In determining the probable validity of a claim where the defendant makes an 
appearance, the court must consider the relative merits of the positions of the respective parties 
and make a determination of the probable outcome of the litigation.” (Loeb & Loeb v. Beverly 
Glen Music (1985) 166 Cal. App. 3d 1110, 1120.) 
 
 After looking at the relative positions of the parties, it still remains that despite the 
excuses for nonperformance, Defendants invoiced for services they had not performed and 
allegedly misrepresented to Plaintiffs that the work had been done. Defendants point to the 
Force Majeure provision and Covid 19 shut down, but this event occurred well after performance 
was due.  Plaintiffs have established the probable validity of their claim. 
  
 

3. The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 

 
 Cutler declares that Plaintiffs are seeking relief for the sole purpose of recovering the 
money paid to Nuance because Nuance breached the Agreements by failing to obtain the 
permits and commencing the work.  Given that Nuance has not responded to Plaintiff’s request 
for the return of the funds, Plaintiffs suspect Nuance is concealing the funds and may attempt to 
make the money unavailable and unrecoverable.  
  

4. The amount to be secured by the attachment is greater than zero. 
 
 As discussed above, the amount to be secured is $1,388,070.65, an amount greater 
than zero.   
 
  Undertaking 
 
 CCP §489.210 provides that before issuance of a writ of attachment, the plaintiff shall file 
an undertaking to pay the defendant for any amount the defendant may recover for any wrongful 
attachment by the plaintiff in the action. 
 
   CCP §489.220 provides that the amount of the undertaking shall be $10,000, unless 
Defendant objects and the court determines that the probable recovery for wrongful attachment 
exceeds that amount.   Here, Defendants claim they would have no choice but to file for 
bankruptcy if the writ of attachment is issued. 
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 The Court sets the undertaking at $75,000.  The writ of attachment shall issue upon 
Plaintiffs’ posting of the undertaking.  The Temporary Protective Order is dissolved. 

 

  

15.  TIME:  9:00   CASE#: MSC20-01295 
CASE NAME: CITY OF ANTIOCH VS. ROSS 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Unopposed application for preliminary injunction is granted. Plaintiffs have demonstrated they 
are likely to prevail on the merits given the tremendous volume of evidence establishing that 
defendant continues to create a public nuisance on his property. Plaintiffs have also 
demonstrated irreparable harm will occur if defendant is not enjoined. The court will sign the 
most recent order provided. 

 

  

16.  TIME:  9:00   CASE#: MSC20-01441 
CASE NAME: GRENINGER VS. SANTO 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
On July 31, 2020, Plaintiff James Greninger, an individual doing business as OverWatch F/C 

(“Plaintiff” or “Greninger”) filed a Complaint against Defendant Lori Santo (“Santo”) and 

Defendant Leileina Kennedy (“Kennedy”) (collectively, “Defendants”). The Complaint alleges 

four causes of action for (1) misappropriation of trade secrets; (2) intentional interference with 

contractual relations; (3) conspiracy; and (4) unfair competition (Bus. & Prof. Code § 17200 et 

seq.). Though not entirely clear, Plaintiff’s application for TRO appears to be based only on its 

claims for (1) misappropriation and (4) unfair competition. 

Plaintiffs moved ex parte for an application for temporary restraining order and order to show 

cause re preliminary injunction on the same day. The Court granted the TRO enjoining 

Defendants from “utilizing Plaintiff’s confidential information and customer lists from Plaintiff’s 

Rock Steady Boxing East Bay business for Defendants commercial gain.” The order to show 

cause was originally scheduled for August 12 but the Court continued the hearing to August 26, 

2020. 

For the following reasons, the preliminary injunction is granted. Plaintiff shall file a preliminary 

injunction bond under California Civil Procedure (“CCP”) section 529 in the amount of $25,000. 

The Court declines Plaintiff’s request on reply for an escrow account for Defendants’ going 

forward proceeds in lieu of bond; the provisions of CCP 529 are mandatory and allowing 
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Defendants to continue to train clients derived from Plaintiff’s customer list would appear to be 

antithetical to seeking an injunction and the purposes of the Uniform Trade Secret Act. 

Evidentiary Objections 

The court declines to award sanctions for Plaintiff’s over-long reply brief but cautions counsel for 

Plaintiff to conform all future papers with the Rules of Court or risk future sanctions. 

Defendants’ Objection No. 1: Overruled. Declarant has personal knowledge. 

Defendants’ Objection No. 2: Sustained-in-part, overruled-in-part. Overruled as to “I had a 

similar contract with Lori Santo;” declarant has personal knowledge. Sustained as to “she stole 

the original from me and has not returned it;” lacks foundation. Evid. Code § 403. 

Defendants’ Objection No. 3: Sustained. Lacks foundation. Evid. Code § 403. 

Defendants’ Objection No. 4: Sustained. Lacks foundation, hearsay. Evid. Code §§ 403, 1200. 

Defendants’ Objection No. 5: Overruled. Declarant has personal knowledge.  

Defendants’ Objection No. 6: Sustained-in-part, overruled-in-part. Overruled as to “After she told 

me she would be quitting;” declarant has personal knowledge. Sustained as to “Lori Santo 

packed up her belongings and physically removed my proprietary data and customer 

information from my facility.” lacks foundation. Evid. Code § 403. 

Defendants’ Objection No. 7: Sustained. Hearsay. Evid. Code § 1200. 

Defendants’ Objection No. 8: Overruled. This objection appears disingenuous given that the 

same email is Exhibit A to the 7/31/20 declarations of both Defendant Santo and Defendant 

Kennedy. 

Defendants’ Objection No. 9: Sustained. Hearsay. Evid. Code § 1200. 

Factual and Procedural Background  

Plaintiff is a gym owner operating a Rock Steady Boxing affiliate out of his facility in Concord, 

CA. (Greninger ex parte Decl. at ¶ 1.) Rock Steady Boxing is a 510(c)(3) organization that 

improves the quality of life of individuals with Parkinson’s disease through a non-contact boxing-

based fitness curriculum. (Santo 7/31/20 Decl. at ¶ 5.) The Rock Steady system is largely 

adopted from boxing-style drills that condition the agility, speed, muscular endurance, accuracy, 

hand-eye coordination, footwork and overall strength of individuals with Parkinson’s disease. 

(Id. at ¶ 6.) To the extent that these exercises are proprietary, they are proprietary to Rock 

Steady and not to any trainer or affiliate. (Id. at ¶ 8.) 

Defendant Santo previously owned the affiliate rights to Rock Steady Boxing for the East Bay 

(“RSBEB”) and sold them to Plaintiff on October 26, 2016. (Greninger ex parte Decl. at ¶ 4, 

Ex. A.) After Plaintiff bought the affiliate rights from Defendant Santo, she served as a volunteer 

for RSBEB and then as an independent contractor. (Id. at ¶ 8; see also Santo 7/31/20 Decl. at 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/26/20 

 
 

- 11 - 

¶ 13.) Plaintiff later hired Defendant Kennedy as an independent contractor to conduct trainings 

at RSBEB. (Id. at ¶ 9; see also Santo 7/31/20 Decl. at ¶ 14.) 

Greninger testifies that he “explicitly forbid all [his] trainers, volunteers, and anyone who worked 

at RSBEB, including Lori Santo and Leina Kennedy, from using my business information for 

non-RSBEB purposes.” (Greninger ex parte Decl. at ¶ 13.) Plaintiff implemented remote-based 

training classes in March 2020 as a result of the COVID-19 pandemic. (Id. at ¶ 18.) 

At some point in March 2020, Defendant Santo asked Plaintiff about purchasing the business. 

(Greninger ex parte Decl. at ¶ 21.) She declined to purchase after reviewing the financial 

documents. (Id. at ¶ 22.) Defendant Santo gave notice on July 17, 2020. (Id. at ¶ 25.) 

Defendants circulated an email “to the individuals [they have] been coaching” on July 17, 2020. 

(Santo 7/31/20 Decl. and Kennedy 7/31/20 Decl. at ¶ 21 and Ex. A.) Although the distribution list 

is hidden, Greninger testified that it was “sent to [his] members.” (Greninger ex parte Decl. at 

¶ 31, Ex. C.) The email originates from account rocksteadyboxingeastbay@gmail.com and is 

signed “Coach Lori” and “Coach Leina” along with their telephone numbers. (Id.) 

Defendants now operate Rock Steady Boxing – 680 Corridor (“RSB-680”). (Santo 8/6/20 decl. at 

¶ 2.) RSB-680 has thirty-three members, twenty-nine of which Defendant Santo previously 

trained at RSB-EB. (Id. at ¶ 3.) 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 

court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction properly 

issues only where the right to be protected is clear, injury is impending and so immediately likely 

as only to be avoided by issuance of the injunction.” Korean Philadelphia Presbyterian Church v. 

California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 

injunction. O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 

factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 

interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 

Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. In looking at the likelihood of prevailing 

on the merits, Plaintiff bears the burden of establishing a reasonable probability of success on 

the merits. Association for Los Angeles Dept. Sheriffs v. County of Los Angeles (2008) 166 

Cal.App.4th 1625, 1634. An injunction will not issue if it appears the plaintiff will not prevail. 

SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 Cal.App.4th 272, 280. 

Balancing the Relative Harms 

A showing of irreparable injury (an injury not compensable in damages) is ordinarily treated as 

a prerequisite for injunctive relief. (See Lezama v. Justice Court (1987) 190 Cal.App.3d 15, 21 

[prerequisite to injunctive relief are a showing of an inadequate remedy at law and of a serious 
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risk of irreparable harm]; Gleaves v. Waters (1985) 175 Cal.App.3d 413, 417 [“[a]n injunction is 

an extraordinary remedy which requires a showing of threatened irreparable injury and the 

inadequacy of other remedies at law.”]; and Tiburon v. Northwestern P.R. Co. (1970) 4 

Cal.App.3d 160, 179 [same].) 

Plaintiff alleges that “[i]n the two weeks since defendants solicited Plaintiff’s members, 

approximately 40 of 60 members have terminated their relationship with Plaintiff and 

approximately 15 of the remainder have yet to respond to Plaintiff’s inquiries.” (Application for 

TRO at 4:24-26.) Plaintiff further alleges that his members “paid an average of $179-219 per 

month to participate in his classes.” (Id. at 4:26-27.) This represents exclusively monetary 

damages and does not suggest that Plaintiff has an inadequate remedy at law. These 

allegations and related evidence (Declaration of James Greninger in support of ex parte 

application) do not support a finding of serious risk of irreparable harm.  

Plaintiff has made no evidentiary showing to support a contention that damages alone would not 

adequately compensate him. Plaintiff has not met his burden to show irreparable harm. 

Likelihood of Prevailing on the Merits 

Because of the absence of irreparable harm, Plaintiff must make a greater showing of likely 

success on the merits in order to demonstrate that it is entitled to a preliminary injunction. 

(See NewLife Sciences, LLC v. Weinstock (2011) 197 Cal.App.4th 676, 686 (“the greater the 

plaintiff's showing on one [factor], the less must be shown on the other [factor] to support an 

injunction.”) [quoting Butt v. State of California (1992) 4 Cal.4th 668, 677-78].) 

Plaintiff’s misappropriation claim is directed towards his “compilation of information … that 

resulted in an RSBEB client membership [list].” (Complaint at ¶ 79.) He does not appear to 

dispute that he does not have the proprietary rights to the Rock Steady Boxing system itself. 

Courts are reluctant to protect customer lists to the extent they embody information which is 

“readily ascertainable” through public sources, such as business directories. (American Paper & 

Packaging Products, Inc. v. Kirgan (1986) 183 Cal. App. 3d 1318, 1326.) On the other hand, 

where the employer has expended time and effort identifying customers with particular needs or 

characteristics, courts will prohibit former employees from using this information to capture a 

share of the market. Such lists are to be distinguished from mere identities and locations of 

customers where anyone could easily identify the entities as potential customers. (See Klamath-

Orleans Lumber, Inc. v. Miller (1978) 87 Cal.App.3d 458, 461; ABBA Rubber Co. v. Seaquist 

(1991) 235 Cal.App.3d 1, 19-20.) As a general principle, the more difficult information is to 

obtain, and the more time and resources expended by an employer in gathering it, the more 

likely a court will find such information constitutes a trade secret. (Courtesy Temporary Service, 

Inc. v. Camacho (1990) 222 Cal.App. 3d 1278, 1287.) 

The requirement that a customer list must have economic value to qualify as a trade secret has 

been interpreted to mean that the secrecy of this information provides a business with a 

“substantial business advantage.” (See Klamath-Orleans Lumber, Inc., supra, 87 Cal. App. 3d at 

p. 465.)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/26/20 

 
 

- 13 - 

Under the UTSA, a client list qualifies as a “[t]rade secret” if it “[d]erives independent economic 

value, actual or potential, from not being generally known to the public or to other persons who 

can obtain economic value from its disclosure or use” and “[i]s the subject of efforts that are 

reasonable under the circumstances to maintain its secrecy.” (Civ. Code, § 3426.1, subd. (d)(1), 

(2); see, e.g., Morlife, Inc. v. Perry (1997) 56 Cal.App.4th 1514, 1520–1522.) A violation of the 

UTSA occurs when an individual misappropriates a former employer’s protected trade secret 

client list, for example, by using the list to solicit clients (American Credit Indemnity Co. v. Sacks 

(1989) 213 Cal. App. 3d 622, 632–633) or to otherwise attain an unfair competitive advantage 

(see Morlife, supra, 56 Cal.App.4th at p. 1523). 

With respect to independent economic value, it is unclear from Plaintiff’s testimony whether the 

Court is meant to conclude that his members’ average payment per month to participate in 

classes is representative of the economic value of the customer list as a whole. (See Greninger 

ex parte Decl. at ¶ 33.) He does testify regarding the time and resources he expended 

marketing RSBEB in order to attract his Rock Steady Boxing client base. (Id. at ¶ 7.) 

His testimony with respect to efforts to maintain secrecy is clearer. Plaintiff testifies that 

“The confidential business information and membership list were not publicly available” and that 

“the selected few with access to my membership list had to have my explicit permission to use it 

for RSBEB purpose.” (Greninger ex parte Decl. at ¶¶ 11, 12.) He further testifies that he 

“explicitly forbid all my trainers, volunteers, and anyone who worked at RSBEB, including Lori 

Santo and Leina Kennedy, from using my business information for non-RSBEB purposes.” 

(Id. at ¶ 13.) This prohibition is included in his contract with Defendant Kennedy: “No contacting 

OverWatch F/C, RSBEB or CrossFit OverWatch Members for outside sales, promotions or 

services without written consent from Jimmy Greninger. ¶ You may contact OverWatch F/C, 

CFOW or RSBEB Members by email or text to check up on them, answer any questions and to 

help build the community, but you MUST cc TJimmy Greninger and Lori Santo on ALL 

messages and correspondence to members.” (Greninger ex parte Decl. ¶ 14, Ex. B.) 

Defendants do not address whether the customer list has independent economic value; instead 

they focus predominately on whether they solicited Plaintiff’s customers. That may be a tacit 

admission that the unique nature of the Rock Steady Boxing clientele derives independent 

economic value. Defendants’ oppositions are also silent with respect to Plaintiff’s efforts to 

maintain secrecy.  

Plaintiff’s evidence supports a conclusion that the customer list in this case constitutes a 

protectable trade secret. However, although an individual may violate the UTSA by using a 

former employer’s confidential client list to solicit clients, the UTSA does not forbid an individual 

from announcing a change of employment, even to clients on a protected trade secret client list. 

(American Credit, supra, 213 Cal. App. 3d at pp. 634–636; see Hilb, Rogal & Hamilton Ins. 

Services v. Robb (1995) 33 Cal.App.4th 1812, 1821; accord, MAI Systems Corp. v. Peak 

Computer, Inc. (9th Cir. 1993) 991 F.2d 511, 521–522 [applying California law].)  

Merely informing customers of one’s former employer of a change of employment, without more, 

is not solicitation. (Aetna Bldg. Maintenance Co. v. West (1952) 39 Cal.2d 198, 204; accord; 
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Continental Car-Na-Var Corp v. Moseley (1944) 24 Cal.2d 104, 113.) In both decisions, the 

Supreme Court of California also held that information used in those cases to announce a 

change of employment did not constitute trade secrets. (Aetna Bldg. Maintenance Co. v. West, 

supra, 39 Cal.2d at pp. 204-205; Continental Car-Na Var Corp. v. Moseley, supra, 24 Cal.2d at 

pp. 111-112.)  

The email from Defendants reads in part that they “have left RSB East Bay to start a new 

venture of our own. Together we will be sharing the trials, tribulations, and SUCCESSES of our 

own Rock Steady Boxing Affiliate.” The email also reads: 

With the current COVID-19 conditions disallowing fitness centers to open and the 

recent experience of “toggling” services on/off, we feel we can continue our 

successful Zoom classes, as well as take our time finding just the right location 

for our new gym allowing us to design it as a pure RSB environment; ONLY for 

OUR RSB Fighters!!! 

(Santo 7/31/20 Decl. and Kennedy 7/31/20 Decl. at ¶ 21 and Ex. A.) 

Both Defendants testified that the email was sent “to the individuals [they have] been coaching.” 

(Santo 7/31/20 Decl. and Kennedy 7/31/20 Decl. at ¶ 21 and Ex. A.) However, “the fact that an 

employee personally renders service to a customer of an employer is not determinative of the 

trade secret issue. Providing personal service to a customer whose identity is a trade secret 

does not thereafter render that customer fair game for solicitation. (American Credit Indemnity 

Co. v. Sacks (1989) 213 Cal.App.3d 622, 636.) Furthermore, it is not clear to the Court that the 

testimony from Plaintiff’s former clients that they were not solicited (see Hilliard Decl. at ¶¶ 3-31, 

Exs. 1-29), is dispositive of whether or not Defendants violated CUTSA by utilizing Plaintiff’s 

customer list. The question is whether former employees used trade secret information to solicit 

the business of their former employer’s customers, not whether they were successful. 

On its face, the email goes beyond a departure announcement and into the area of solicitation. 

For example, “we feel we can continue our successful Zoom classes, as well as take our time 

finding just the right location for our new gym allowing us to design it as a pure RSB 

environment; ONLY for OUR RSB Fighters!!!” would appear invite a negative comparison 

between Plaintiff’s gym, which offers both Rock Steady Boxing as well as other fitness offerings 

(Greninger ex parte Decl. at ¶ 2) and Defendants’ facility which would be dedicated to Rock 

Steady Boxing.  

Because Plaintiff has demonstrated that Defendants used his trade secret customer list 

to solicit his members, he has met his burden to show that he is likely to prevail on his claims 

for misappropriation of trade secrets and unfair competition. As a result, he is entitled to 

injunctive relief. 
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17.  TIME:  9:00   CASE#: MSN20-0601 
CASE NAME: DANIEL D. BROWN VS MICHAEL A. CAUDLE 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY DANIEL DOUGLAS BROWN 
* TENTATIVE RULING: * 
 
Unopposed motion for an order compelling arbitration and selection of an arbitrator is granted. 
The written agreement between the parties calls for arbitration and respondent has failed to 
reply to any correspondence regarding dispute resolution. Out of the 5 arbitrators proposed by 
petitioner, the Court selects the one named first, Claudia Long. An arbitration review hearing is 
set for May 24, 2021 at 8:30 a.m. 

 

  

18.  TIME:  9:00   CASE#: MSN20-0635 
CASE NAME: MATTOX VS. SHULMAN 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION 
FILED BY JEFFERSON H. MATTOX, et al. 
* TENTATIVE RULING: * 
 
The hearing on this matter is continued to October 7, 2020. The Court is in receipt of 

Respondent Shulman’s exhibits to their petition to vacate; however, they are not a part of the 

public court file. The Court will not consider documents outside of the court file; if Respondents 

wish the Court to consider their exhibits they are directed to file them with the clerk no later than 

9/9/2020. 

 

  

19.  TIME:  9:00   CASE#: MSN20-0761 
CASE NAME: PETITION OF CHRISTOPHER BRAZEE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the order provided. 

 

 

20.  TIME: 9:01   CASE#: MSN20-0635 
CASE NAME: MATTOX VS. SHULMAN 
HEARING ON PETITION TO VACATE ARBITRATION AWARD  
FILED BY JEFFREY S. SCHULMAN, et al. 
* TENTATIVE RULING: * 
 
See Line 18. 

 

 


